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CONSUMER PROTECTION ACT 2019 – A
REVIEW OF CRIMINAL SANCTIONS
PROTECTING CONSUMERS
—A Nagarathna*

Abstract: Indian Consumer Protection Act, 1986 which was once
enacted to provide timely relief to consumers affected with defective products and deficient services, apart from providing both
legal as well as institutional framework for protection of consumer’s rights came under criticism for being ineffective on certain
fronts. On the other hand, increase in the cases of unfair trade
practices and misleading advertisements necessitated changes to
the law.
Hence the new Consumer Protection Act, enacted in 2019 aims
to bring in stringent measures so as to effectively protect the consumers. It for the first time, provides for remedies that are ‘criminal’ in nature by way of criminalising few wrongs. This paper is
an attempt to assess these criminalising provisions in general and
more specifically from criminalisation perspective. It also explores
the scope and ambit of such criminal liability imposing provisions,
apart from examining its related procedural aspects.
Keywords: Consumer Protection Act 2019, Criminal Sanction,
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I. INTRODUCTION

The Indian Consumer Protection Act of 1986 despite being a socio-beneficial legislation had limitations in terms of sanctions it could impose for acts
of “defects in products” or “deficiency in service” since it mostly provided for
civil remedies. Various forms of victimization of consumers including due to
unfair trade practices and illegal and deceptive advertisements were not sufficiently addressed under the enactment. Further it was not clear enough on
aspects relating to product liability. There were also reports including that of
CUTS International,1 IIPA,2 which indicated certain loopholes in the institutional mechanism established under the Act. Some were even highlighted
through decisions of dispute redressal forums. Hence the Act underwent extensive changes in 2019, thereby replacing the original 1986 enactment.
The Consumer Protection Act 2019 which was notified in August 2019 apart
from bringing in various changes to the lawcriminalizes certain wrongs committed against consumer. This paper is an attempt to analyze the enactment’s
criminal law provisions both substantive as well as procedural so as to assess
its importance, scope and its possible impact.
II. CONSUMER PROTECTION ACT OF 1986 – A
SOCIO-BENEFICIAL LEGISLATION THAT WAS

The United Nation’s Guidelines for Consumer Protection adopted in 1985
and further developed though its 2016 guidelines3 reinstated States to adopt
‘valuable set of principles’ through consumer protection legislation. It insists
1

2

3

Including CUTS, International’s Report on State of Indian Consumer 2012 <https://cuts-cart.
org/pdf/Overview-State_of_the_Indian_Consumer-2012.pdf> accessed 28 June 2020, which
highlights lack of awareness about the legal remedies amongst consumers in India; .. ‘State
of Consumer Safety in India’ 2016, which highlights many problems including laxity in the
implementation of the orders passed by authorities under the Act, as available <https://cutscart.org/pdf/Report-State_of_Consumer_Safety_in_India_2016.pdf> accessed on 28 June
2020.
Including IIPA’s Evaluation Report on Impact and Effectiveness of Consumer Protection
Act 1986 (2013), summary available on <http://www.consumereducation.in/ResearchStudy
Reports/cpa_exec_sum.pdf.> accessed 10 April 2020.
UN Guidelines for Consumer Protection, UNCTAD, United Nations, New York (2016).

2020

CONSUMER PROTECTION ACT 2019

25

States to try to meet certain requirements in this regard, including protection
of vulnerable and disadvantaged consumers and protection of consumers from
hazards to their health and safety.
Indian Consumer courts – the 3 consumer forums at District, State and
National level, under the 1986 Act, in most of the cases have delivered decisions that have many times not just been effective in strictly implementing the
law in favor of the consumers but also in widening the scope of law through
wider judicial interpretations. In a beneficial legislation, the intention is to do
away with the technicalities of law.4 The importance of this legislation can be
accessed through the observations made by the Supreme Court in LDA v M.K.
Gupta,5 which is as follows:
‘To begin with the preamble of the Act, which can afford useful
assistance to ascertain the legislative intention, it was enacted,
‘to provide for the protection of the interest of consumers’. Use of
the word ‘protection’ furnishes key to the minds of makers of the
Act. Various definitions and provisions which elaborately attempt
to achieve this objective have to be construed in this light without departing from the settled view that a preamble cannot control otherwise plain meaning of a provision. In fact the law meets
long felt necessity of protecting the common man from such wrongs
for which the remedy under ordinary law for various reasons has
become illusory. …….
The importance of the Act lies in promoting welfare of the society …. It attempts to remove the helplessness of a consumer which
he faces against powerful business, described as, ‘a network of
rackets’ or a society in which, ‘producers have secured power’ to
‘rob the rest’ and the might of public bodies which are degenerating into storehouses of inaction where papers do not move from
one desk to another as a matter of duty and responsibility but for
extraneous consideration leaving the common man helpless, bewildered and shocked. The malady is becoming so rampant, widespread and deep that the society instead of bothering, complaining
and fighting against it, is accepting it as part of life. The enactment
in these unbelievable yet harsh realities appears to be a silver lining, which may in course of time succeed in checking the rot.
4

5

Oriental Insurance Co. Ltd v Shri Mohanlal Agarwalla, [CA No 6 (M) of 1998] [2003],
2003 (1) CPC 449, MANU/SV/0008/2003 State Consumer Disputes Redressal Commission,
Meghalaya, Shillong.
(1994) 1 SCC 243, AIR 1994 SC 787.
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A scrutiny of various definitions such as ‘consumer’, ‘service’,
and ‘trader ‘,’ unfair trade practice indicates that legislature has
attempted to widen the reach of the Act. Each of these definitions
is in two parts, one, explanatory and the other expandatory. The
explanatory or the main part itself uses expressions of wide amplitude indicating clearly its wide sweep, then its ambit is widened to
such things which otherwise would have been beyond its natural
import.’ (emphasis added)
Since the Consumer Protection Act 1986 was a ‘social benefit-oriented legislation’, it facilitated widening interpretations of the legal provisions so as to
protect the interests of consumers as against violations of their rights.
III. LIMITATIONS IN THE THEN EXISTING LEGAL APPROACH

The 1986 Act aimed at protecting consumer’s rights and interests. But its
provisions as well as its institutional framework did suffer with certain limitations. Despite having specific provisions to protect consumers against unfair
trade practices and other forms of consumer rights violations, the Act failed in
regulating certain wrongs committed against consumers. One such issue was in
relation to product liability.
Allegations of impermissible quantity of lead content in Maggie noodles,
defects in Volkswagen cars, etc., are some of such cases that raised alarm
about ineffectiveness of laws in preventing such incidences. Since defect in
products like food items could also cause ‘harm’ to consumers, need was felt
to have a stringent and deterrent legal mechanism with which liability could
be imposed upon manufacturers, distributors and others dealing with such
products.
Another issue that required legal response was in relation to celebrities
endorsing brands through their advertisements thereby influencing and at
times misleading the consumers on their choice making decisions. According
to Srinivasan K Swamy, Chairman, Advertising Standards Council of India
(ASCI), ‘Celebrities have a strong influence on consumers and are guided
by the choices they make or endorse. It’s important that both celebrities and
advertisers are aware of the impact and power of advertising and therefore
make responsible claims to promote products or services’.6
6

See Ratna Bhushan, ‘Advertising Standards Council of India Issues Guidelines on Celebrity
Advertising’ (Economic Times Bureau, 14, April 2017) <https://economictimes.indiatimes.
com/industry/services/advertising/advertising-standards-council-of-india-issues-guidelines-on-celebrity-advertising/articleshow/58173475.cms?from=mdr> accessed 7 May 2020.
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False and misleading advertisements in fact violate several basic rights of
consumers: the right to information, the right to choice, the right to be protected against unsafe goods and services as well as unfair trade practices.7 The
ASCI’s Consumer Complaints Council in Mumbai had in fact examined complaints against 344 advertisements and upheld complaints against 229 misleading advertisements in March 2019.8
The Advertising Standards Council of India (ASCI) has also issued guidelines in this regard.9 Additionally there are certain laws which seek to regulate such advertisements including the Drugs and Cosmetics Act of 1940 and
the Drugs and Magic Remedies (Objectionable Advertisements) Act 1955. But
these are sector specific laws that regulate misleading advertisements relating
to particular products or services specifically dealt under such laws.
Recently the National Consumer Dispute Redressal Commission imposed
punitive damages of Rs. 1,50,000/- upon Tata Motors for alluring a consumer
with misleading advertisement.10 Misleading advertisements though could be
regulated through the previous Consumer Protection Act, yet the law lacked
express provision to regulate the same since it had to be read as a form of
unfair trade practice. Despite several laws meant to protect consumers against
such unfair trade practices, false and misleading advertisements continue to
exploit the consumer.11 Hence a need was felt to address all of these concerns
with the amended law especially by way of criminalizing some of its related
issues.

A. Review of the Institutional Framework
‘Effective grievance redressal systems are vital for a democracy’.
—Narendra Modi12
7

8

9
10

11

12

Pushpa Girimaji, Misleading Advertisements and Consumer (Consumer Education Monograph
Series 2, Centre for Consumer Studies Indian Institute Of Public Administration, 2013)
<available at https://consumeraffairs.nic.in/sites/default/files/file-uploads/misleading-advertisements/misleading_advertiesment_and_consumer%20%281%29_0.pdf.> accessed 29 April
2020.
‘ASCI Upholds Complaints Against 229 Misleading Advertisements’ Economic Times
(Mumbai, 22 May 2019) <https://economictimes.indiatimes.com/industry/services/advertising/asci-upholds-complaints-against-229-misleading-advertisements/articleshow/69445293.
cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst> accessed 29
April 2020.
Ratna Bhushan (n 4).
Tata Motors Ltd v Pradipta Kundu, National Consumer Disputes Redressal Commission,
Revision Petition No 2133 (2015), decided on 2 March 2020.
Brief on Misleading Advertisements <https://www.mygov.in/frontendgeneral/pdf/brief-onmisleading-advertisement.pdf> accessed 26 April 2020.
International Conference on Consumer Protection for East, South and South-East
Countries with the theme of “Empowering Consumers in New Markets” (narendramodi.in,
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The Consumer Protection Act of 1986 provided for a three tier consumer
grievance redressal mechanism with agencies at District, State and National
level. The following table [as on 7th May 2020] shows that the number of disputes redressed by the consumer courts is above 90%:13
Sl.
No.

Name of Agency

Cases filed since
inception

Cases disposed of
since inception

Cases
Pending

% of total
Disposal

132596

111597

20999

84.16%

1

National Commission

2

State Commissions

943620

818719

124901

86.76%

3

District Forums

4301258

3959149

342109

92.05%

TOTAL

5377474

4889465

488009

90.92%

While the above statistics shows disposal of more than 90% of the cases
by grievous redressal agencies under the Act, yet pendency of cases for longer
time is a concern that required legal response. Large numbers of complaints
are pending in the three tier mechanism and the pendency is only growing.14
The purpose of the three tier quasi-judicial structure was to give quick and
inexpensive justice to the consumers; however, the machinery is riddled with
many problems making it difficult for the complainant to get justice in the prescribed time.15
There are also issues pertaining to the way these quasi-judicial agencies
are administered, including relating to the manner in which redressal agency’s
members are appointed, their method of functioning, time taken for redressal,
etc. The Supreme Court of India while hearing a matter raising concerns about
paucity of infrastructure in the consumer fora, constituted a three Member
Committee to look into the issues relating to Consumer Disputes Fora/
Commissions, its members, their appointment, etc., so as to make them more
effective, efficient and their process speedy.16 The court recognized the need to
ensure that proper infrastructure is made available at all levels of the consumer
fora across the country.17 Later, the Court referring to the report submitted
by the 3 member committee made the following important observation which
helps in understanding the need for change in law:
‘The facts which have emerged from the interim report submitted
by the Committee on 17 October 2016 constitute a sobering reflection of how far removed reality lies from the goals and objectives which Parliament had in view while enacting the Consumer
Protection Act 1986. The Committee has observed that the fora
New Delhi 2017) <https://www.narendramodi.in/we-want-to-move-ahead-from-consumer-protection-towards-best-consumer-practices-consumer-prosperity-pm-537502> 22 April 2020.
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constituted under the enactment do not function as effectively as
expected due to a poor organizational set up, grossly inadequate
infrastructure, absence of adequate and trained manpower and
lack of qualified members in the adjudicating bodies.’18
The Apex Court in the above case took note of the ‘pathetic’ state of infrastructure of the country and stated ‘A systemic overhaul of the entire infrastructure is necessary if the Consumer Protection Act, 1986 is not to become
a dead letter’ (emphasis added) and hence recommended various administrative changes to the Consumer Protection Act.19 The court thereafter apart from
recommending administrative changes also suggested for framing of rules and
regulations under the Act.20
Thus one of the main reasons to bring in a new enactment was to remove
the limitations with which the earlier institutional mechanism was suffering
from. The new law also establishes new and additional institutional framework
equipped with powers of investigation and inquiry.
IV. WRONGS CRIMINALISED UNDER THE 2019 ACT

Though Indian Consumer Law has been to a large extent catering to the
need of consumers affected due to unfair trade practices and other wrongs
committed against consumers, it lacked criminal sanctions as against all such
wrongs. The Consumer Protection Act 2019 has for the first time recognized
certain wrongs committed against consumers as crimes, which are as follows:
(a) Violation of Consumers Rights: Section 2(9) of the new Act recognizes
various rights of the consumers expressly, including the following:
▪▪ right to be protected against the marketing of goods, products or services that cause hazard to life and property,
▪▪ right to be protected against unfair trade practice,
▪▪ right to information about the products and services, including about
their quality, quantity, potency, purity, standard and price,
▪▪ Right to be assured of access to a variety of goods, products or services at competitive prices, etc.
(b) Unfair Trade Practice: Section 2(47) of the new Act defines unfair trade
practice as that which includes use of any unfair method or unfair or

18
19
20

State of U.P. v All U.P. Consumer Protection Bar Assn., (2017) 1 SCC 444.
Ibid.
(n 14); State of U.P. v All U.P. Consumer Protection Bar Assn., (2018) 7 SCC 423.
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deception practice for promotion of sale, use or supply of any goods or
services.
(c) Misleading or False Advertisement: Section 2(28) defines ‘misleading advertisement’ quite widely. It includes advertisement relating to
any product or service that falsely describes such product or service
or gives false guarantee about the same and thereby misleading the
consumers about such product’s or service’s nature, substance, quantity or quality. It also includes advertisements that convey an express
or implied representation made by the manufacturer or seller or service provider thereby constituting to be an unfair trade practice. It also
includes advertisements which deliberately conceal important function
of such product or service.
All the above three wrongs are subjected to criminal liability under Section
88 and 89 of the new Act. According to the Act, if an investigations reveals
with sufficient evidence acts of ‘violation of consumer rights’ or ‘unfair trade
practice’, the Central Consumer Protection Authority [Central Authority] under
Section 20, may pass an order of recalling of goods or withdrawal of services
that are dangerous, hazardous or unsafe or for reimbursement of prices of such
goods or services so recalled, or for discontinuation of such unfair and other
practices prejudicial to a consumer. It is necessary to note that the recalls as a
measure against dangerous products is provided as a remedy already under BIS
Act 2016, Drugs and Cosmetics act 940, Medical Devices rules 2017, etc.
Additionally in India, some recalls were done voluntarily by manufacturers. Even the guidelines issued by the Food Safety and Standards of Indian in
2019 imposed obligation on the manufacturers of food products to recall food
products that are unsafe. It provides: ‘Food Business Operators carry the prime
responsibility of implementing the recall, and for ensuring compliance with the
recall procedure at its various stages including follow-up checks to ensure that
recalls are successful and that subsequent batches of the food products are safe
for human consumption’.21
Between 2010 to 2017, around 29 recall events had taken place in the India
in the domain of automobile, drugs and food sectors but still the numbers indicates it to be a meager one as against the extent of dangerous and deficient
products available in the market. Hence it was important to provide a better
law enforcement mechanism for ‘recall’ orders.22 The new Consumer law pro21

22

FSSAI, Guidelines for Food Recall (2017) <https://www.fssai.gov.in/dam/.../Guidelines_Food_
Recall_28_11_2017.pdf> accessed on 28 June 2020.
See Vijaya Chebolu-Subramanian and Parthajit Kayal, ‘Consumer Deserve Better Product –
Recall Norms’ (Hindu BusinessLine, 5 August 2019) <https://www.thehindubusinessline.com/
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vides this as an immediate legal remedy to a consumer as against a dangerous
product, by empowering the Authority to issue such orders.23
If an investigation reveals that an advertisement is false or misleading or
is prejudicial to the interest of any consumers’ or is in violation of any rights
of the consumers, the Central Authority under Section 21 may order for ‘discontinuation or modification of such advertisement by the concerned trader or
manufacturer or endorser or advertiser or publisher.
Failure to comply with such orders issued by the Central Authority under
Section 20 and 21 are criminalized under Section 88, which is punishable with
imprisonment up to 6 months or with fine up to Rs 25,000 or with both.
According to Section 89, a manufacturer or service provider who makes a
false or misleading advertisement which is prejudicial to the consumers’ interests is punishable with imprisonment extending up to 2 years or with fine
extending up to 10 lakh rupees. Every repeated offence is punishable with
imprisonment extending up to 5 years and with fine extending up to 50 lakh
rupees.
Adulteration of food and drugs can be dealt with under the following provisions of the Indian Penal Code:
▪▪ Section 272 - adulteration of any article of food or drink which makes
such article noxious, knowing that it will be sold as food or drink;
▪▪ Section 273 – sale of any noxious article as food or drink or is in a state
that makes it unfit for being a food or drink and knowingly or having
reason to believe it to be so, still sells it or offers or exposes it for sale;
▪▪ Section 274 – adulteration of any drug or medicinal preparation and
▪▪ Section 275 – sale of such adulterated drug or medicinal preparation.
All the above offences under IPC are made punishable with imprisonment
which may extend up to 6 months or with fine which may extend up to Rs.
1000/- or with both. They are made non-cognizable and bailable and hence
lack deterrent effect.

23

opinion/consumers-deserve-better-product-recall-norms/article28818925.ece> accessed on 28
June 2020.
See Kevin LaCroix, ‘India: The Consumer Protection Act, 2019 – Exposures &
Liability Insurance Protection’ (The D&O Diary, 9 October 2019) <https://www.dandodiary.com/2019/10/articles/consumer-protection/guest-post-india-the-consumer-protection-act-2019-exposures-liability-insurance-protection/> accessed 28 June 2020.
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Under the amended Consumer Act, offences relating to adulterants are dealt
with under Section 90. The Statutory explanation to this section defines an
‘adulterant’ as ‘any material including extraneous matter which is employed or
used for making a product unsafe’. According to this provision, a person who
manufactures for sale or stores or sells or distributes or imports any product
containing an adulterant can be punished with:
▪▪ Imprisonment extending up to 6 months or fine which may extend to 1
lakh rupees,
▪▪ Imprisonment extending up to 1 year and fine extending up to 3 lakh
rupees if such act also results an injury
▪▪ Imprisonment extending up to 7 years and with fine extending up to 5
lakh rupees if such act results in grievous hurt to a consumer and
▪▪ Imprisonment of not less than 7 years but extending up to life imprisonment and fine of not 10 lakh rupees, if such offence leads to death of a
consumer.
▪▪ Additionally the court under Section 90(3), in case of first conviction
may also suspend for a period extending up to 2 years, any license issued
under any law to such manufacturer, seller, distributor and the one who
imported such product. For repeated offenders, the Court can also cancel
such license.
The Act defines spurious goods under Section 2(43) as ‘goods which are
falsely claimed to be genuine’. According to Section 91, a person who manufactures any spurious goods for the purpose of its sale or the one who stores or
sells or distributes or imports such spurious goods can be punished with:
▪▪ Imprisonment extending up to one year and with fine extending up to 3
lakh rupees, if the consumption of such goods results in an injury however not resulting in grievous hurt24 to such consumer.
▪▪ Imprisonment extending up to 7 years and with fine extending up to 5
lakh rupees if such consumption causes grievous hurt to such consumer.
▪▪ Imprisonment of not less than 7 years but extending up to life imprisonment and with fine of not is less than 10 lakh rupees if such consumer
dies due to such consumption.
▪▪ Further, the Act other than prescribing criminal sanctions also under
Section 91(3) provides for suspension of the license issued to a person
who manufactures for sale, stores or sells or distributes. Such suspension
24

Grievous hurt under this Act will carry the same meaning provided to it under Indian Penal
Code.
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can be for a period of up to 2 years. It also provides for cancellation of
such license for second or subsequent convictions.
Failure to comply with the Consumer Commission’s order according to
Section 72 of the Act is a crime and is subject to criminal liability. It is punishable with imprisonment which shall not be for less than one month, but
which might extent to three years, or with fine of not less than 25,000 rupees,
but which might extend up to lakh rupees, or with both imprisonment and fine.
V. CONSTITUTION OF THE CENTRAL
CONSUMER PROTECTION AUTHORITY &
CRIMINAL PROCEDURAL ASPECTS

In order to implement most of its provisions including penal provisions, the
Act constitutes the Central Consumer Protection Authority [Central Authority]
and establishes other offices and positions of importance. It aims to safeguard
the ‘interests of consumers’ in a more comprehensive and effective manner and
attempts to provide a wider and effective institutional mechanism. As mentioned earlier this Central authority is empowered with powers of investigation
and inquiry.
According to Section 10, the Authority is empowered:
▪▪ to regulate matters relating to violation of rights of consumers, unfair
trade practices and false or misleading advertisements which are prejudicial to the interests of public and consumers and,
▪▪ to promote, protect and enforce the rights of consumers as a class.
According to Section 14, the Authority has powers of general superintendence, direction and control in respect of all of its administrative matters.
According to Section 15 the Central Authority will have an Investigation Wing
headed by a Director-General. The Wing is empowered to conduct inquiry or
investigation under this Act when directed by the Central Authority.
Additionally the District Collector under Section 16 can inquire or investigate complaints relating to violation of rights of consumers as a class, on matters relating to violations of consumer rights, unfair trade practices and false or
misleading advertisements. Such procedure may be conducted by the District
Collector either on a Complaint or on Central Authority’s or Regional Office
Commissioner’s reference. Upon such inquiry or investigation, a report must be
submitted to the Central Authority.
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According to Section 17, a consumer can file complaints relating to violation
of consumer rights or unfair trade practices or false or misleading advertisements which are prejudicial to the interests of consumers as a class, either in
writing or in electronic mode, to:
▪▪ the District Collector or
▪▪ the Commissioner of regional office or
▪▪ the Central Authority.25
The Central Authority under Section 18(2) is in itself empowered to inquire
or cause an inquiry or investigation to be made into violations of consumer
rights or unfair trade practices. Such inquiry or investigation can be conducted
by the authority either suo moto or on receipt of a complaint or upon the
Central Government’s directions. The authority can even file complaints before
the District, State or National Commission if necessary.
According to Section 19, the Central Authority either on its own or
upon receipt of any information or complaint or directions from the Central
Government can conduct or cause to be conducted a preliminary inquiry to
find out the presence of a prima facie case of violation of consumer rights
or any unfair trade practice or any false or misleading advertisement. If such
prima facie case is made out, it can get the case further investigated by the
Director General or by the District Collector.

A. Cognizable and Non-Bailable Offences
Offences made out under Section 90(1)(c) and (d) and Section 91(1) (b)and
(c) that is, offences in relation to an adulterant and a spurious goods which
causes grievous hurt or death of a consumer are declared by the Act as ‘cognizable’ and ‘non-bailable’ under Section 90(2) and 91(2) respectively. Declaring
an offence as cognizable would mean that the same can be legally investigated
by appropriate authority and when essential even by arresting the accused.
Declaring an offence as ‘non-bailable’ would mean that if an offender is
arrested in the course of such alleged offence’s criminal procedure, he shall not
claim bail as a matter of his right. Bail in such cases is to be granted by the
court exercising its discretionary power.

25

See s 17.
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B. Power to Call for Documents and Records
Investigation meaning ‘collection of evidence’ implies ample power on the
part of investigating agency. This includes power to summon a person or summon production of a record or a document or material evidence essential for
such investigation. The 2019 Act under Section 19(3) brings under the purview
of power of investigation, the power of the Central Authority, the Director
General or the District Collector to call and direct a person to produce any
document or record available in his possession.

C. Search and Seizure
According to Section 22, the Director General or any other officer authorized by him or the District collector, while conducting an investigation if has
reason to believe that any person has violated any consumer rights or committed unfair trade practice or causes any false or misleading advertisement to be
made can use powers of search and seizure. Such search and seizure may be
conducted as per the procedure prescribed under Criminal Procedure Code.
The Act takes care of the concern of illegal and unwarranted search and seizure. According to Section 93, if search or seizure is vexatious, that is, conducted without reasonable grounds, the concerned Director General and such
other officers who knowingly conduct such search and seizure shall be punished with imprisonment up to one year or with fine up to Rs. 10,000 or with
both.
However if such acts are done in ‘good faith’ or in pursuance of this Act or
under its rule or orders, such officer shall not be subjected to any suit or prosecution or other legal proceedings according to Section 98. With these provisions we can see that the enactment intends to balance the rights of individuals
as well as the powers of authorities.

D. Post-Investigation Procedure
As mentioned earlier, under Section 20, if upon investigation the Central
Authority is satisfied about the evidence showing violation of consumer rights
or unfair trade practice, it can pass necessary orders including the following
orders of:
▪▪ recalling goods or withdrawing services that are found to be dangerous,
hazardous or unsafe;
▪▪ reimbursing prices to the consumers of goods or services that were
recalled
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▪▪ dis-continuing unfair practices or practices that are prejudicial to the
interests of the consumers.
Similarly under Section 21, Central Authority is empowered to issue order
for discontinuation or modification of advertisements which, upon investigation
are found to be false or misleading or prejudicial to consumer’s interest or for
violating rights of consumers.

E. Criminal Trail Procedure
According to Section 92 of the Act, a court can take cognizance of
offences under Section 88 and 89 only upon a compliant being filed by Central
Authority or an officer authorized by such authority.
An offence under Section 72 must be tired summarily, by the District
Commission or the State Commission or the National Commission upon
whom the powers of a Judicial Magistrate of first class are conferred. Appeals
from these criminal proceedings according to Section 73 lie from an order of
District Commission to the State Commission, from the State Commission to
the National Commission and from the National Commission to the Supreme
Court. While Sections from 260 to 265 of Criminal Procedure Code lays down
the procedural rules in relation to summary proceedings, Section 72 of the Act
provides for the same under the new Act.
According to Section 262, CrPC, the procedure for a summary trail may
be the same as that of the summons case except with certain restrictions. A
court here can convict a person on his plea of guilt and in case of absence
of such plea; it shall record the substance of evidence. The court’s judgment
shall contain a brief statement of the reasons for finding.26 For the purpose
of conducting these summary proceedings under the new Consumer Law, the
Commission is empowered with the powers as that of a Magistrate of First
Class, under Criminal Procedure Code.27

F. Compounding of Certain Offences
According to Section 96, offences punishable under Section 88 and 89 may
be compounded on payment of a prescribed amount, not exceeding the amount
of fine prescribed for the said offence. Such compounding may either be done
before or after the institution of prosecution. Compounding however is not
allowed if the accused commits same or similar offence within a period of 3
26
27

See Criminal Procedure Code 1973, s 264.
See s 72(2).
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years from the date on which the first offence was committed by him which
he got compounded. An accused will be deemed to be acquitted upon such
compounding followed with acceptance of the sum of money paid for such
compounding.

G. Act to Apply with Other Applicable Laws
According to Section 100, this enactment applies in “addition to and not
in derogation of the provisions of any other law for the time being in force”.
Hence offences covered herein if additionally constitutes to be offences under
other laws including Indian Penal Code, the same shall be tried under all applicable laws. This means that offences under this Act which results in injury,
hurt, grievous hurt and death of a consumer can also be subjected to criminal
process under the Indian Penal Code’s applicable provisions.
VI. CRIMINALISATION APPROACH OF THE ACT – A CRITIQUE

The new Act focuses largely on criminalization of various wrongs. Most
of these wrongs were in fact being dealt with under the pre-amended law but
with civil remedies. The question of whether a wrong should be criminalized
or not must be decided on the basis certain principles of criminalization. One
of the objects of criminalization is to prevent harm on a person. This principle of harm propounded by John Stuart Mill is fulfilled by the new Consumer
law which aims to prevent certain harms caused on consumers due to their
rights being violated or due to unfair trade practices or deceptions caused by
misleading advertisements. Jeremy Bentham’s utilitarian theory of punishment
justifies punishment, that is, criminal liability only if it is beneficial to larger
number. This theory may also justify the new consumer law approach of criminalization. However the question is as to whether criminalization was the only
way these menaces could be regulated.
Criminalization should be the ultima ratio, that is, the last resort, which
further means there must be no effective alternative remedies as against
such criminalization. These restrictions on criminalization are also because
it involves stringent sanctions such as criminal liability in form of imprisonment. Under the newly amended consumer law, the criminalization effect can
be seen in form of sanctions as well as procedural rules prescribed. While the
Consumer Commissions on one hand are empowered with powers of a criminal court, on the other hand, sentences such as imprisonment and fine makes
the wrongs ‘criminal’ in nature.
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Criminalization generally is restricted in its ambit as it involves in the process of investigation and inquiry, State machineries and infrastructure, thereby
adding the burden on the State. Hence criminalization approach must be sparingly used. Looking at the way the earlier consumer law was drafted to be a
social welfare and beneficial legislation and the way the consumer forums were
interpreting the provisions, criminalization parallel to the then existing remedial measures fails to get justified. However the fact that today’s consumers
both on online as well as offline platforms are suffering due to various forms
of frauds and unfair trade practices cannot be ruled out too.
The new law by way of specifically recognizing menaces of misleading
advertisements, violations of consumer rights and by expounding the forms
of unfair trade practices has widened its substantive provisions. It however
has over-stretched criminalization approach and hence raises the question as
to whether criminalization was even essential. Also by way of creating the
Central Authority which though has wider powers, yet by adding provisions
that complicates its procedural aspects, the new Act seems to bring uncertainty
to the law’s implementation aspects.
Shri. Narendra Modi, the Prime Minister of India while addressing an
international conference 2017, referring to the new Act which was undergoing
reforms said:
‘The proposed Act lays great emphasis on consumer empowerment.
Rules are being simplified to ensure that Consumer grievances
are redressed in a time-bound manner and at least possible cost.
Stringent provisions are proposed against misleading advertisements. A Central Consumer Protection Authority with executive
powers will be constituted for quick remedial action.’28
Though the new act is enacted with wider powers to achieve the above
mentioned objectives, yet the approach of criminalization fails to get justified
for various reasons, as discussed in this paper. Additionally the procedural
rules are complicated and might pose more challenges in its implementation.
Multiple offices are established in addition to already existing ones.
VII. CONCLUSION

The limited impact and the ineffectiveness of the Consumer Protection
Act 1986 to a large extent is not due to inadequacy of the law or its provisions but it is due to the poor implementation of the Act and the apathy of the
28

See (n 10).
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governments and other stakeholders including the consumers.29 The need of the
day was better implementation of the laws and updating of the laws only to the
extent essential to fill in the gaps that exited earlier. Though some specific provisions necessary to protect consumer interests in true spirit was essential, this
required amendment to certain extent.
Thus the Act unlike the previous enactment doesn’t just lay down the rights
of consumers but also provides for legal provisions essential to protect such
rights by declaring violation of some of such rights as crimes. It was also
essential to regulate endorsement of misleading advertisements and to impose
product liability against goods harming consumers. However imposing criminal liability parallel to civil sanctions is the major change brought in through
the new law. This approach was probably not inevitable nor was completely
justifiable. Will this approach result in intended ‘deterrent’ effect is a question
that might get answered in due course.
However the object of the new law being to safeguard consumer’s interests
as against all possible ways of unfair trade practices is important aspect to be
considered. Clarify of legal provisions and implementation must be bought in
through the regulation currently under draft process. If implemented in proper
spirit and with effectiveness this enactment might go a long way in realistically
protecting the consumers of today who have been long time victims of illegal
advertisements, unfair trade practices and other deceptive trade activities.

29

See (n 12).

